YUK SIGORTALARI ACISINDAN UKRAYNA'DAKi SAVAS HALININ
DEGERLENDIRILMESI HAKKINDA BiLGi NOTU

INFORMATION NOTE ON EVALUATION OF THE WARFARE IN UKRAINE
IN TERMS OF CARGO INSURANCE

02/03/2022

NN\ Ll
Nidakule Atasehir Kuzey Ss\ "ﬁ;@
i Begonya Sokak No: 3 P frs
m Tilegal WWW'tIIeg al.com Atasehir, istanbul, Tirkiye =\ 2N



Rusya’nin Ukrayna’yi isgal etmesinin, birgok
alanda oldugu gibi tasima ve sigortacilik
sektoriine de etkileri olmustur. Genel kabul
acisindan da, savas ve benzeri rizikolar, kural
olarak sigorta edilemez rizikolar kategorisinde
yer almaktadir. Clinkii savas ve savas benzeri
rizikolar, ongoriilemez zararlara yol agip, sigorta
sirketlerinin mali dengelerini timuyle alt Gst
edebilecek rizikolardir.

Sigorta hukuku anlaminda savas ve benzeri
rizikolar, yalnizca iki veyahut daha fazla devlet
arasindaki silahli ¢atisma degildir. Ayrica
devletin kendi sinirlar igerisinde gerceklesen
silahli ¢catismalar, karisiklik, isyan veya terorist
faaliyetler ile devletler hukukuna gore devlet
olarak kabul edilmeyen gliclerin arasinda gecen
silahl ¢atismalar da savas ve benzeri rizikolar
olarak kabul edilir.

i.) Enstitii Yiik Klozlari ve Savas istisna Klozu

Yik sigortalari acisindan poligcelerde genellikle
01.01.1982 tarihli Enstiti Yuk Klozlarina atif
bulunmaktadir. Bu klozlardan, C grubu kloz,
sigortaliya en dar himayeyi saglarken, A grubu
klozlar ise en genis himayeyi saglar.

Enstitl A Klozu (All Risk Clauses), “Bu sigorta,
asagidaki 4,5,6 ve 7. klozlarda istisna edilenler
hari¢, sigorta edilen seyin her tiirlii riziko
nedeniyle ugrayacagdi ziya veya hasari kapsar.”

Bu klozlarin 6. maddesi de asagidaki “Savas
istisnasi” klozudur.

“Bu sigorta hi¢bir halde

6.1. savas, i¢ savas, ihtilal, ayaklanma, isyan
veya bunlardan dogan i¢ kargasa ya da (istiin
bir giiciin veya bu giice karsi yapilan herhangi
bir diismanca hareketi,

6.2.zorla tutma [zapt],el koyma, tutuklama,
engelleme veya alikoyma [ korsanlik harig] ve
bunlarin sonuglari veya bunlara tesebblisii,

6.3. terk edilmis mayinlar, torpiller, bombalar
veya terk edilmis diger savas silahlarinin neden
oldugu ziya, hasar veya masrafi kapsamaz.”

Russia's invasion of Ukraine had effects in the
transportation and insurance sectors, among
other areas. Generally, war and associated risks
are typically classified as uninsurable because
war and war-like risks might create
unpredictable damages and drastically alter
insurance companies' financial balances.

Within the scope of insurance law, war and
associated risks are more than a military
conflict between two or more countries.
Additionally, military conflicts that occur within
the borders of the countries, as well as turmoil,
revolution, and terror activities, or armed
conflicts between forces that are not
recognized as governments under state law, are
considered war and similar risks.

i.) Institute Cargo Clauses and War
Exclusion Clause

In terms of cargo insurance, there are generally
referral to Institute Cargo Clauses, published on
January 1, 1982. C group clauses provides the
insured with the most limited protection, while
A group clauses involves the widest protection.

Institute Cargo Clauses (A), “This insurance
covers all risks of loss of or damage to the
subject-matter insured except as excluded by
the provisions of Clauses 4, 5, 6 and 7 below”

Article 6 of the same titled "War Exception" is
as follows;

“Under no circumstances this policy cover any
loss damage or expense caused by

6.1. War, civil war, revolution, revolt, terrorism,
or civil conflict arising from any of these, or any
hostile act by or against a belligerent power,
6.2. Capture, seizure, arrest, restraint, or
captivity (apart from piracy), and the
ramifications thereof or any attempt thereat,
6.3. derelict mines torpedo bombs or other
derelict weapons of war.”
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Ancak sigorta ettiren tarafindan talep edilmesi
halinde “savas” rizikolarinin sigortasi, deniz
rizikolarindan ayri olarak, yik, navlun gibi
menfaatler icin 06zel olarak kullanilan
tekniklerle, prim miktari hesaplanip, ek teminat
saglanabilmektedir. Bununla birlikte, Savas
rizikosu himaye edilse dahi genellikle mimkiin
oldugu kadar daraltilmis bir sorumluluk diizeni
ongorulmektedir.

Riicu Davalari Agisindan

TTK md. 1182/1-b uyarinca tasinan emtiaya bir
zarar gelmesi halinde zararin sebebinin harp
(savas) olaylari olmasi durumunda taslyan ve
adamlari kusursuz sayilir. Bunun sonucu olarak,
savas rizikosunu teminata dahil eden sigortaci
tasima sozlesmesinde Ozel bir hikim yok ise
sigortaliya yaptigi o6demeyi tasiyana ricu
edemeyebilir. Bununla birlikte, TTK md. 1218’e
gore; “gemiye ambargo veya devlet hizmeti icin
el konulmasi, varma vyeri lilkesi ile ticaretin
yasaklanmasi, ylikleme veya varma limanlarinin
abluka altina alinmasi, sézlesme geregince
tasinacak  esyanin  tamaminin  yiikleme
limanindan ihracinin veya varma limanina
ithalinin yahut transit gegisinin yasaklanmasi
gibi bir kamu tasarrufu yliziinden sézlesmenin
ifasinin engellenmis olmasi her iki tarafa
herhangi bir tazminat vermekle ylikiimlii
olmaksizin  sézlesmeyi feshedebilme hakki
verir”. Matbu carter partilerde genellikle
tasiyanlari koruyan hiikiimler bulunmaktadir.
Ornegin,

Bimco Voywar 93 Savas Klozu

“Gemi yuki almaya baslamadan evvel herhangi
bir anda kaptan ve/veya tasiyanin makul
kararina gore bu s6zlesmenin ifa edilmesi gemi,
yuk, mirettabat ya da gemideki diger sahislari
savas rizikolari ile karsi karsiya birakabilecekse,
tasiyan feshi ihbarda bulunabilecek veya gemi,
yik, mirettabat ya da gemideki diger sahislari
savas rizikolar ile karsi karsiya birakabilecek
veya birakmasi ihtimali bulunan kismi ifa
etmekten imtina edebilecektir. ”

However, if policyholder requires, additional
coverage for benefits such as "war" risks
irrespective of sea perils, can be provided via
the way of special premium calculation used
for cargo, and freight interests. In addition,
even if the risk of war is covered, coverage shall
be deemed as narrowed as possible.

In terms of Recourse Actions

According to Turkish Commerical Code, article
1182/1-b, in the event that loss is caused by
wars reasons, the carrier is deemed to be
faultless. Accordingly, the insurer including the
risk of war to the coverage, can not be able to
recourse the payment to the carrier if it is not
agreed otherwise under charterparty. In
addition, as per Article 1218 of TCC, “prevention
of the performance of the contract due to public
disposition like embargo or prohibition of
commerce with destination country or blockade
of loading or destination ports, prohibition of
exportation of the entire commodity from
loading port or importation to destination port
or transshipment gives both parties right to
terminate the contract without any obligation
for any party to pay indemnification to each
other.” There are generally clauses protecting
the rights of carriers under printed
charterparties. For example,

BIMCO Standard War Risk Clause (Conwartime
1993)

“If at any time before the Vessel commences
loading, it appears that, in the reasonable
judgement of the Master and/or the Owners,
the performance of the Contract of Carriage, or
any part of it, may expose or is likely to expose,
the Vessel, her cargo, crew or other persons on
board the Vessel to War Risks, the Owners may
give notice to the Charterers cancelling this
Contract of Carriage, or may refuse to perform
such part of it as may expose, or maybe likely to
expose.”
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Sonug

Ozetle, Enstitii yiik klozlari geregi ek bir teminat
verilmedikge savas halinin teminat disi oldugu
gorilmektedir. Ancak, hasarin yakin nedeninin
ne oldugunun tespiti olasi bir uyusmazlikta Gnem
teskil edecektir.

Mevzuat ve matbu carter partilerde yer alan
maddelerde savas halinden tasiyanin sorumlu
tutulamayacagina iliskin hiikiimlerde g6z 6niinde
tutulmahdir.

Conclusion

To sum up, warfare is deemed to be out of
warranty as per Institute Cargo Clauses
provided that additional coverage is not
provided.  However, determination  of
proximate cause of the damage shall be crucial
for possible incidents.

Relevant provisions as to nonliability of the
carrier due to warfare in legislation and printed
charterparties should be taken into account.
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Bu belge sadece bilgi vermek amaciyla hazirlanmistir. Tiim
haklart TILEGAL Avukathk Biirosu’na aittir. Kismen dahi
olsa izinsiz kullanilamaz. Genel hukuki konularla ilgili olarak
hazirlanan bilgi notu, somut hukuki problemlere dogrudan
uygulanmayabilir. Somut uyusmazhklariniz icin  hukuk
danmigmanlariniza bagvurmanizi tavsiye ederiz.
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